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SUMMARY OF FACTUAL AND LEGAL BASIS FOR

TOWN OF BRANFORD LIABILITY

The crux of the New England Estates ("NEE") case is this: NEE sought to develop a

77 acre parcel in Branford for multi-

family residential use. This very same parcel had been

approved by the Town of Branford’s Planning & Zoning Commission (“PZC™) for a 298-unit

condominium development in 1987. The mi

public hearing of the PZC reflect that

nutes for the September 3, 1987 regular meeting and

“A show of hands indicated there were approximately 25

in attendance strongly supporting the project and not a single unfavorable comment was

recorded.” The PZC unanimously approved the development proposal and made its approval

effective for five years.” Following this unanimous approval, the
consultants, Fuss & O’Neill, Inc. (“Fuss & O’Neill”?),

basis for the following 13y

abutting a small portion of the 77 acre parcel.3

Tn 2000, based on this history of public support and clean environmental reports,

began to explore the

both a financially and environmentally sound enterprise. And, in May 200

possibility of developing the 77 acre parcel. NEE conducted a

Town’s expert environmental
confirmed on a quarterly and annual

ears that there was no off-site contamination from the landfill

NEE

comprehensive series of studies, which demonstrated that development of the 77 acre parcel was

1, on the eve of one

of the greatest real estate booms ever, NEE entered into an arm’s length option contract to

purchase the 77 acre parcel for $4.7 million dollars..

In November 2001, NEE submitted a pure market priced application to develop the 77

acre parcel by building a 268 unit multi
had been approved in 1987). The Tow

evaluating housing development applications, such as density. N

' See Ex. 1.

-family residential use development (30 fewer units than
1 denied this application based on traditional criteria for

EE and Town officials spoke
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frequently thereafter about how NEE could fashion an acceptable proposal. NEE informed
Town officials in person in late April 2003 that NEE was about to file another multi-family
residential application, this time pursuant to the State regulation, 8-30g, that gives applicants an
advantage by shifting the burden of refusal on to the Town. More importantly, Town officials,
including the First Selectman, Town Attorney and Town Planner, knew as early as October
2002 that this regulation conférred a substantial advantage on the developer because the Town
would have the burden. Because the Town did not have any evidence to support its position on
appeal that the proposed development posed a threat to public heaith or safety, the Town
attempted to the stop development by immediately proceeding to take title to the land from the
private owners and developers, who had been investing in this development concept for over
three years. The Town, however, had ne plan for public use of the 77 acres, much less a
“public necessity” for taking the land, which is a constitutional legal requirernent for using the
power of eminent domain.

The Town justified its use of eminent domain 1o take the entire 77 acres on three stated
bases: (1) to "investigate" environmental contamination; (2) to "remediate" contamination; and
(3) to "possibly develop the property as playing fields." Each of these three express reasons has
now been admitted in sworn testimony to have been a false basis for the use of eminent domain.
After discovering that the three reasons used to take the property from private landowners were
not legally allowed, the Town shifted to another claim, that the 77 acres were taken to protect the
Town from future liability, based on a “potential” "perception” of "air pollution" emanating from
the Town's landfill. Two problems: first, this admits the actual taking of the land was based

on false reasons; and second, the Town's own highly qualified expert environmental consultant

“ See Ex. 3.
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admits in sworn testimony that there has never been any Jegitimate basis for any "air
pollution” risks.

No matter how much a Town or public official wants to stop a development, or even to
pfotect against potential risks, the United States Constitution does not permit that to be a basis
for taking the land of a private landowner, unless there is a clear “public necessity” for the
taking. Here, the Town proceeded with eminent domain knowing that: (1) it didn’t have to take
the property to “investigate” it, becausé the Town had express legal authority and permission
from the landowners to investigate without taking; (2) it didn’t have to take the property to
“remediate” it, because the Town had full power to require any remediation that might be
required; and (3) there was no plan, much less a necessity, to use these 77 acres for ball fields.
The use of eminent domain is an even bigger problem in this case, however, because even
though it isn’t even allowed to be used merely to “investigate” or to “remediate” when the Town
can already do that, the hard evidence now makes clear that the 77 acre pareel is safe for
residential use.

The Town used eminent domain improperly because it wanted to stop development when
the sworn testimony and the documents prove that the Town knew that: (1) its own
environmental expert had monitored the adjacent Iandfill for more than 15 years without
identifying health or safety concerns that affected the 77 acre parcel; (2) these same Town
experis believed that there were no potential health or safety concerns; and (3) the Town at all
times had the right to investigate the environmental condition of the 77 acre parcel, but chose not
to do so.

The Town's actions constitute a bad faith use of eminent domain and a violation of the
Takings Clause of the federal Fifth Amendment. The Town is liable for the fair market value of

the land, the developers' development cost and lost profits, attorneys' fees, and interest.
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L STANDARD FOR CONSTITUTIONAL VIOLATION OF TAKINGS CLAUSE.

The Fifth Amendment of the U.S. Constitution prohibits the government from using the
poWer of eminent domain in a manner that is mmreasonable or in bad faith or . . . an abuse of
pOWer . . . 5 A municipal government violates a property owner's Fifth Amendment rights
when: (1) the government's stated reasons for using eminent domain are not the actual reasons;

~and (2) the stated and actual reasons aré factually and legally insupportable and objectively
unreasonable.

Courts repeatedly state that "the authority to [use eminent domain] is to be strictly

16

construed in favor of the [property] owner and against the [condemning authority].

(Emphasis added.)

IL. PENDING LAWSUITS AGAINST BRANFORD.
The Town condemned the 77 acres in Japuary 5004 1t valued the land at $1,167,000 and
deposited this amount with the Superior Court as "just compensation." Three lawsuits are now

ready for trial in the Waterbury Complex Litigation Docket:

1. the appeal of the fee owners, Thomas Santa Barbara {"Santa Barbara") and
Frank Perrotti, Jr. ("Perrotti") and the appeal of NEE, from the Town's
$1.1 million valuation of the land; and

5 See, e.g., Kelo v. City of New London, 286 Conn. 1, 88 (2004) (the use of eminent
domain is unconstitutional if the taking is minreasonable or in bad faith or [is] an abuse of power
... ") (citing Gohld Realty Co. v. City of Hartford, 141 Conn. 135, 146 (1954)).

6 Pequonnock Yacht Club, Inc. v. City of Bridgeport, 259 Conn. 592, 601 (2002);
Wilmington Parking Auth. v. Land With Improvements, 521 A.2d 227, 232-33 (Del. 1986)
("Even when the power of eminent domain is expressly granted, the extent thereof will be
construed strictly against the grantee.").
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9. . NEE's action for eminent domain abuse, which is a civil action brought
under the federal civil rights law, 42 U.S.C. § 1983, for consequential
- damages, i.., lost development expenses and lost profits. (Santa Barbara
and Perrotti claim certain damages under this statute as well.)

The only issue in the two "valuation appéals“ is the land's fair market value. NEE's § 1983
lawsuit seeks to recover damages based on. {he Town's violation of the federal Fifth

Amendment's guarantee that government will use the awesome power of eminent domain only in
good faith.”

The plaintiffs’ appraisers have valued the land, with housing development approvals, at
$6.2 million and $6.5 million. Any award above the $1.1 million the Town already deposited in
court will also require an award of interest at approximately 8 to 10 percent annually, dating- :
back over three years to January 2004, thus another 30% or so. This part of the claim is worth
over $6.5 million more than the $1.1 million. The § 1983 claim is worth over $11 million, as it
includes NEE's lost profits (conservatively calculated as of January 2007 at $9.758 million), a
return of development expenses incurred in 2001-03 (about $1.0 million), and attorneys' fees and
costs under 42 U.S.C. § 1988. Thus, plaintiffs’ total claim exceeds $17 million, not including

very substantial and mounting attorneys' fees and costs.

M. WHY THE TOWN'S USE OF EMINENT DOMAIN WAS ILLEGAL AND
UNCONSTITUTIONAL.

In July and August 2003, the Town, through the Representative Town Meeting, adopted

resolutions that stated the reasons for the condemnation of the 77 acres: "to investigate and

7 Tt is critical to note that while Judge DeMayo denied NEE’s application for a preliminary
injunction based on a different set of facts than those that will be presented to a jury, he agreed
that it is appropriate for NEE to seek these damages in its case in chief.
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remediate environmental contamination and possibly develop the property as playing fields."

Thus, the first question is whether these stated reasons were accurate.

A. "Plaving Fields."

Playing fields were never the real basis of the Town's use of eminent domain:

. Town officials, in 2003, expressly disavowed that development of playing
fields was a reason that the Town. took the property.

. There was no planning process or plan of any kind to use the property for
recreational fields prior to the 2003 condemnation.”

. The Town's pre-existing documentation regarding ball fields and potential
acquisition targets include no reference to the property.

. The one sheet map produced by the Town Engineer affer the initiation of
eminent domain, purportedly a plan for recreational fields, was patently
flawed (e.g., it located a cemetery in a flood plain).

. Even the Town's post-hoc June 2003 "plan” showed fields on only about
20 acres; 77 acres far exceeded the amount of land necessary for playing
fields.”

. The Town allocation of funds for the condemnation included no money

for planning, development, or construction of fields.

. The Town has taken no steps regarding fields since 2004.

B. "Investigation Of Environmental Contamination.”
8 See Ex. 5, Table 1.
® See Ex. 4, Table 2; Ex. 6, Table 1.




PRIVILEGED AND CONFIDENTIAL; SETTLEMENT MATERIALS

The Town's claim that it needed to investigate the environmental condition of the 77

~ acres is a false basis for the use of eminent domain:

"Tnvestigation" is not a public use permitted under the law.

NEE had already provided the Town with written nermission to access the
property to determine its suitability for residential use when in 2002-2003
NEE submitted its application. for permits, and the Town knew that this
permission was required by the Town's r-:gulat:icnls.10

The Town never requested access to the property to investigate
environmental conditions.”

The Town is expressly authorized by § 48-13 of the General Statutes to
apply for a court order to enter prop erty to investigate environmental
conditions prior to eminent domain; yet the Town chose not to use this
authority."”

In June 2003, prior to the completion of eminent domain, Fuss & O'Neill

 presented a proposal to the Town to investigate the property's

environmental condition; the Town chose not to accept it.

The Town's own preeminent environmental consultants, Fuss & ONeill:
(1) had reported for 15 years that the Jandfill groundwater only flowed
over a minuscule portion of the property;m (2) had monitored the landfill
for over 15 years, during the first five of which the Town had already
approved a 298 unit residential development on this very 77 acre parcel
without ever suggesting there were environmental concerns; (3) had
offered in 1993 to assist the parcel's owners with development of the
parcel; (4) had told the Town in 2003, before the condemnation, that the
parce} could be developed for residential housing;'* (5) told the Town that

10 gee Ex. 5, Table 2.

11
12
13

Seeid.
See id.
See Ex. 2; Ex. 7, Table 3.

" See Bx. 7, Table 4.
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environmental concerns could be resolved with modest engineering
solutions.”

. In the fall of 2003, a Licensed Environmental Professional presented to
Town agencies evidence and an opinion on which the Town was permitted
1o rely, based on actual, on-site testing, that the property was not
contaminated and was safe for residential use. '8

. After condemnation, in February 2005, the Town's own environmental
engineer tested the site and found no contamination or violation of the
State's Remediation Standard Regulations on any part of the entire 77 acre
parcel, with the exception only of a "car-sized" area that was readily
remediable."”

C. "Remediation" Of Potential Contamination.

This stated reason for taking the private property is also a false basis for the use of

eminent domain:
. The 77 acre parcel was not and is not contaminated.'®

. Any minor environmental issue could have been and still can be dealt with
as a condition of approval.19

. Even if there ever were to be some environmental impact on the 77 acre
parcel caused by the Town landfill, the acres affected would be miniscule,
and the Town's taking of the vastly excessive 77 acres is justified by no
one and no evidence.”

—
wh

—

o

ee Conn. Gen. Stat. § 22a-133v.
ce Ex. 8.

ee Ex.5, Table 4; Ex. 8.

ee Ex. 5, Table 3.

ee Ex. 5, Table 3-4; Ex. 9.
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D. The Town's Fallback Rationale: " Avoidance Of Future Liability" Resulting From
The Potential "Perception Of Air Pollution."

Town officials admit under oath that the stated reasons for taking the land were not the
real reasons for its taking. The "real" reason was the asserted belief that, at some time in the
future, those living on these 77 acres would perceive that they were exposed to air pollution from
the Town's nearby landfill and could pofentially sue the Town for damages. > Trrespective of the
public interest or well-meaning motive, this is not a legal basis for a Town 1o take private

property. This post hoc rationale does not allow use of eminent domain because:

. The attorney who advised the Town admits that at the time of the
condemnation, there was no necessity to take the property based on
concerns about air pollution.22

. Town officials admit that this basis for concluding that the Town might be
liable to future residents of the 77 acre parcel is speculative-23

. The Town's own eminent environmental engineer, overseeing the
monitoring of the same landfill over the prior 15 yearsona quarterly and
annual basis, testifies:

o they would have notified the Town if they ever believed that there
was a health or safety concern with regard to air pollution,;24

o there are no actual health or safety concerns with respect to air
quality or known violations of DIEP standards.”

* The Town's own study in early 2005 confirms the absence of grounds for
contamination or air pollution.

21 See Ex. 4, Table 1; Ex. 6, Tables 2-3.
2 See Ex. 5, Table 4.

23 Gee Ex. 4, Table 1; Ex. 6, Table 3.

2 gee Ex. 7, Table 1.

25 Qee Ex. 7, Table 2.



PRIVILEGED AND CONFIDENTIAL; SETTLEMENT MATERIALS

The DEP landfill permit already requires the Town to mitigate off-site
environmental impacts.

THE TOWN'S ACTUAL REASON: TO PREVENT NEE'S HOUSING
DEVELOPMENT.

The extensive and irrefutable evidence proves that in 2002-03, the Town turned to

) eminent domain as a preemptive strike, to ensure that NEE was prevented from proceeding with

zoning approval for a residential development:

The First Selectman admits that the only sure way the Town could prevent
th%development of residential housing on the property was io condemn
it.

Town official statements and documents from October 2002 to May 2003
evide%ge the Town's constant, substantial efforts to stop NEE's housing
plans.

The Town was aware that condemnation would prevent NEE from
proceeding with an appeal from denial of its housing proposzﬂ.29

Within three weeks of NEE's in-person notice of its intention to formally
file its 8-30g housing application, the Town's Board of Selectmen
authorizes the use of eminent domain. A written analysis of the law
giving the applicant an advantage and shifting the burden of denial to the
Town, in event of an 8-30g application, had been prepared the prior
QOctober, 2002. '

Immediately after the Town's initial approval of eminent domain, the
Planning and Zoning Commission ("PZC") amended its zoning regulations
10 exclude residential uses allowed on the 77 acres.

26 gee Ex. 5, Table 5.
77 See Ex. 6, Table 4.
28 gee Fx. 4, Table 3.
2 Gee Ex. 5, Table 6; Ex. 4, Table 4.

-10-
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V. PERMITS NECESSARY FOR RESIDENTIAL DEVELOPMENT/HIGHEST AND
BEST USE OF 77 ACRES.

The plaintiffs' two claims, the undervaluation of the land and the loss of profits from

development, are each based on the premise that if the Town had not taken the land by eminent

domain, then NEE would have obtained the permits and approvals necessary to develop this

. property for 354 residential homes. The relevant chronology of the permits and status of the 77

acre parcel as of the Town's taking title in January 2004 is as follows:

Wetlands permit. Granted in May 2002 for 268 units, with conditions that
were acceptable to NEE; permit valid for five years; June 2003 plan for
354 units made no change to May 2002 regulated wetlands activities.

1U.S. Army Corps of Engineers. Granted March 2003.

Zoning: regulations, rezoning, site plan. Application filed June 2003
under Conn. Gen. Stat. § 8-30g, the state's affordable housing law.

Application denied January 2004 by PZC. (Land taken; NEE lost standing
to appeal.) Had NEE appealed to Superior Court, PZC would have burden
to prove to Superior Court that every reason for denial (a) is supported by
sufficient evidence in the record; (b) constitutes a substantial public
interest in health or safety; (c) clearly outweighs the need for affordable
housing in the town and the region; and (d) the Town's reasons cannot be
obviated by “reasonable changes” to the development plan.

The PZ('s denial reasons are lengthy, but in summary, plainly would not satisfy the PZC's

burden of proof:

The PZC, in its resolutions, relied primarily on the environmental
condition of the property, even though the Town consultant had not been
on the property to test if, and the only licensed environmental professional
who had done on-site testing provided an opinion of no contamination
inconsistent with residential use.

In its resolutions, the PZC denied that Branford needs additional
affordable housing of the type proposed here, thus proving that the PZC

did not engage in the "balancing test" that state law mandates.

Public sewer and water are available to the site.

-11 -
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. The Town's traffic consultant agreed that traffic conditions, with certain
proposed mitigations, were acceptable.

e Because residential uses are allowed by special permit in the zone
applicable to the 77 acres, the PZC cannot claim that the property is
exerpt from § 8-30g as "industrial” zone land.

V1. LAND VALUATION.

The Town's appraisal values the land at $1.1 million. This value and the report are

undermined by these facts:

. Qanta Barbara and Perrotti bought the land at an arm’s length auction in
1990 for $2.2. Million.

. The $4.7 million contract between Santa Barbara/Perrotti and NEE in
2001 was also an arms-length agreement.

e . The values of residential property grew extraordinarily in Branford
between 2001 and 2004.

. The Town's appraisal contradicts itself, stating that the highest and best
use is identical, but then saying that the land will remain vacant due to an
inability to provide truck access.

. The Town's appraisal does not even consider that the PZC's designation of
the land as a "Special Development Area" means that multi-family
residential is allowed by special permit, such as had been approved before
on the very same lot for 1987-1992.

. The plaintiffs' two appraisers, working indep endently, arrived at a nearly
identical value.

VII. LOST PROFITS.
It is undisputed that prices of residential units, including condominiums, rose

substantially — probably more than 40 to 50 percent, during 2001-05. In addition, there has been

-12 -
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very little new housing production in

PRIVILEGED AND CONFIDENTIAL; SETTLEMENT MATERIALS

Branford during this time period, and demand is

substanfial. Finally, the principals of NEE are experienced in real estate construction, finance,

and marketing. Lost profits and development expenses have been verified and calculated by the

highly-respected firm of Blum Shapiro.

1. "Judge DeMayo decided this case in

Misunderstanding

2003, in the Town's favor.”

Part 2;: Corrections to Carrent Misunderstandings

Correction

» Judge DeMayo held only that the Town could

take the land by eminent domain. He also said
that if that action turned out to be illegal, the
Town would be liable for damages.

The Court did not decide if the Town was
entitled to take all 77 acres.

The Court allowed the Town to take title based
on information presented by Town officials
about potential contamination. Subsequent
tests by the Town's own consultant, Fuss &
O'Neill, now verify that this testimony was
wrong: there is no contamination on this site.

213 -
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Misunderstanding

2 "The 77 acres is contaminated.”

3. "If someone living on this site were to
get sick in the future, he or she would
sue the Town for millions."

464026

Correction

e Fuss & O'Neill's February 2005 report now
verifies that groundwater impacts do not
exceed state standards for remediation or a
threat to public health. And there are no
methane impacts on the 77 acres.

o The Town had in 2003, and has again through
Fuss & O'Neill's work, proof that residential
use of this site would be safe. As a result, the
Town has immunity from a lawsuit based on
issuing permits for housing.

-14 -
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. TOWN OF BRANFORD = TOWN HALL DRIVE e P.O.BOX 150 e BRANFORD, CT. 06405 e 488-1255
Minutes -
Regular Meeting & Public Hearing
Planning & Zoning Commission CONFlDEN-"AL
September 3, 1987 .
John B. Sliney School, Eades Street

Present: D. Gibson chairman, A. Sherk, J. Berdick, E. McGuigan,
R. Florentine, and M. Laudano. Also present were S. Dudley
Engineer, S. Rasmussep Planner, John Moss Administrator and
J. Gillen Z.E.O.

Abseht: P. Fischerxr

Public Hearings:

1. Codespoti and Associates
"mhe Fairways" Tabor Drive & Pine Orchard Road
SDA, PDD and CAM app. #87-7.3 a/r 7/9/87

. Joseph Codespoti of Codespoti Agsociates represented Wendell Rice
owner of the 77 acre site being proposed for a 2938 condominium site,
plus a Par & golf course and club house. Mr. Codespoti presented the
following specialist to discuss various phases of the project:

E. Landino - presented a traffic study which included a study of
possible off site road improvements considered necessary when the project
is finished. . '

J. Gordon - landscape architect, design specialist explained road and
golf course layout, also development phase schedule and the different

- architectural styles for the separate villages. Also reviewed were the
parking need and layout for the project. . :

J. LaPoint -~ a golf course specialist spoke on the operational
aspect of a private golf course and reported a market exists for a course
of this size in the area. '

J. Codespoti - spoke on drainage and storm water control on the site,
also on building density which would average 3.87 units per acre.

Commissioners questions were responded to by Mr. Codespoti and
~‘Staff, at which time a recess was called so that the public could inspect
the plans on display. :

_ ‘A period for public comment brought"favorable_support for the project
from ten citizens, including a letter from first selectman J. Gott

. endorsing the proposal. A show of hands indicated there were approximately

25 in attendance strongly supporting the project and not a single
. ““unfavorable comment was recorded. The Selectman's letter was identified
. as Exhibit “A", The hearing on this item closed at 9:05 P.M,

2. Associated Builders Corporation o
' . mJefferson Woods Condominiums™ _ g jo gy
Specizl Ul.;.le App. -#87—71?; , RECE,VED* ‘
SEP1 81987
TOWN GLERK'S OFFICE

4 " : 'BRANFORD, CONNECTICUT
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Planning and ZoNiNgG Commission

TOWN OF BRANFORD e TOWN HALLDRIVE e P.O. BOX 150 ¢ ERANFORD, CT. 06405 e 488-1255

Planning & Zoning Commission

October 1, -1987 00T 191387
Regular Meeting & Public Hearing TOWN CLERW .
John B. Sliney School Branford BRANFORD, %En%:e%iﬂ%

Present: D. Gibson, Chairman, A. Sherk, E. Mcguigan, R. Florentine, who

was seated for J. Berdick, and P. Fischer. Also present were:
S. Rasmussen Town Planner, S. Dudley Town Engineer, J. Moss
Administrator and J. Gillen Z.E.OQ.

Absent: J. Berdick and M. Laudano

Public Hearing - 7:30 P.M.

Ttem $1 - George Krall, 379 East Main Street, Zone Change Application
#87-7.11, withdrawn by the applicant.

Ttem #2 - Michael and Rhoda loeb, West Main St. & Jefferson St.
"Ioebridge Plaza", SDA Application #87-7.12, withdrawn by applicant.

Ttem #3 - Foxbridge Village Associates, Inc. Foxbridge Village/
Hemlock Road Ext. Special Use Application #87-7.13.

Attorney Robert P. Oakland presented the Special Use application
of the Foxbridge Village Associates, Inc. relative to the continuation
of Hemlock Road through to Hosley Ave., per the plan approved for the
original application in 1973. The legal issues were discussed and the
gquestion of whether the Association has a right to ask to restrict the
access to Hosley Ave.

Mr. Kenneth Hetmanski, president of the Foxbridge Owners
Association, presented a petition opposing the extension of Hemlock Road
and questioned the need for the road at all.

Attorney Andrew O'Neil, repreéenting the Forest FEdge Recreation
Association, indicated his group would expect the Town to take over the
maintenance of Hemlock Road if it were extended to Hosley Road.

Eight property owners in the Foxbridge Village area spoke voic-
ing the concerns expressed by Mr. Hetmanski earlier.

Mr. Douglas Peterson, a 27 year resident of Hemlock Road,
stressed the need for the extension to Hosley Ave. as a safety factor for
the entire area, citing accidents on Brushy Plain Road which immobilized
the area for hours.

The Hearing closed at 8:55-P.M.

Correspondence:

An invitation to Commission Members from the Connecticut Association: -

of Zoning Enforcement Officers to attend their October meeting was read.. - .

October 1, 1987 . Page 1 -






